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ENGROSSED SECOND SUBSTI TUTE HOUSE BI LL 2345

AS AMENDED BY THE SENATE
Passed Legislature - 1998 Regul ar Session
St ate of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on

By House Commttee on Appropriations (originally sponsored by
Represent ati ve Reans)

Read first tine 02/07/98. Referred to Commttee on

AN ACT Relating to admnistrative |aw, anmending RCW 34.05. 230,
34. 05. 328, 34.05.330, 34.05.354, 34.05.370, 34.05.610, 34.12.040, and
48. 04. 010; adding new sections to chapter 34.05 RCW adding a new
section to chapter 43.132 RCW creating a new section; and providing an
expiration date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

*Sec. 1. RCW 34. 05. 230 and 1997 c¢ 409 s 202 are each anended to
read as foll ows:

p. 1 E2SHB 2345. SL
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i-At-erpreti-ve—or—poliecystatements—Current)) Interpretive and policy

statements or their equivalents, regardless of title, are advisory
only. To better inform and involve the public, ((an)) each agency is
encour aged to convert |ong-standing i nterpretive and policy statenents
into rules.

(2) A person may petition an agency requesting the conversion of
interpretive and policy statements into rules. Upon subm ssion, the
agency shall notify the joint adm ni strative rul es review conm ttee of
the petition. Wthin sixty days after subm ssion of a petition, the
agency shall either deny the petition in witing, stating its reasons
for the denial, or initiate rul e-maki ng proceedi ngs in accordance with
this chapter.

((1))) (3) Each agency shall maintain a roster of interested
persons, consisting of persons who have requested in witing to be
notified of all interpretive and policy statements issued by that
agency. Each agency shall update the roster once each year and
elimnate persons who do not indicate a desire to continue on the
roster. Wenever an agency i ssues an interpretive or policy statenent,
it shall send a copy of the statement to each person |listed on the
roster. The agency may charge a nominal fee to the interested person
for this service.

((+2))) (4) Wienever an agency issues an interpretive or policy
statement, it shall submt to the code reviser for publication in the
Washi ngt on St ate Regi ster a statement describing the subject matter of
the interpretive or policy statement, and listing the person at the
agency fromwhoma copy of the interpretive or policy statement may be
obt ai ned.

(5) Wien a person requests a copy of a rule from an agency, the
agency shall identify any associ ated i nterpretive or policy statenents,
gui del i nes, docunents of general applicability, or their equival ents,
and provide copi es of the statenents upon request.

(6) Wthin two hundred days after an agency issues a policy or
interpretative statenment, gui deline, document of general applicability,
or its equival ent involving an i ssue, the violation of which can result
in a citation, civil penalty, assessment, or other sanction to a
busi ness, the agency shall mke a good faith effort to notify
busi nesses affected by the statenent, guideline, or docunent and how to
obtai n techni cal assistance to conply. For purposes of this section,
"good faith" neans: (a) The agency at | east notifies businesses in the

E2SHB 2345. SL p. 4
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standard industrial classifications or their successor affected by the
statement, guideline, or document that are registered wth the
department _of revenue; or (b) for a statenent, guideline, or docunent
that applies only to persons or firns that are licensed, registered, or
operate under a pernit, the agency notifies those persons or firns
hol ding the license, registration, or permt. |Inadvertent failure to
notify a specific business under this section does not invalidate a
rul e.

*Sec. 1 was vetoed. See nmessage at end of chapter

NEW SECTION. Sec. 2. A new section is added to chapter 34.05 RCW
to read as foll ows:

(1) An agency may file notice for the expedited adoption of rules
in accordance with the procedures set forth in this section for rules
nmeeting any one of the followng criteria:

(a) The proposed rules relate only to internal governnental
operations that are not subject to violation by a person;

(b) The proposed rul es adopt or incorporate by reference w thout
mat eri al change federal statutes or regulations, Wshington state
statutes, rules of other Washington state agencies, shoreline nmaster
prograns ot her than those prograns governing shorelines of state-w de
significance, or, as referenced by Wshington state |aw national
consensus codes that generally establish industry standards, if the
mat eri al adopted or incorporated regul ates the sane subject matter and
conduct as the adopting or incorporating rule;

(c) The proposed rules only correct typographical errors, nake
address or nane changes, or clarify | anguage of a rule w thout changi ng
its effect;

(d) The content of the proposed rules is explicitly and
specifically dictated by statute;

(e) The proposed rules have been the subject of negotiated rule
making, pilot rule mking, or some other process that involved
substantial participation by interested parties before the devel opnent
of the proposed rule; or

(f) The proposed rule is being anended after a review under RCW
34. 05. 328.

(2) The expedited rul e-nmaki ng process nust followthe requirenents
for rule making set forth in RCW 34.05. 320, except that the agency is
not required to prepare a small business econom c inpact statenment

p. 5 E2SHB 2345. SL
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under RCW 19.85.025, a statenent indicating whether the rule
constitutes a signi ficant | egi sl ative rule under RCW
34.05.328(6)(c)(iii), or asignificant legislative rule analysis under

RCW 34. 05. 328. An agency is not required to prepare statenents of

inquiry under RCW 34.05.310 or conduct a hearing for the expedited

adoption of rules. The notice for the expedited adopti on of rul es nust

contain a statenent in at |east ten-point type, that is substantially

in the follow ng form

NOTI CE

TH'S RULE IS BEING PROPOSED TO BE ADCPTED USI NG AN
EXPEDI TED RULE- MAKI NG PROCESS THAT W LL ELI M NATE THE NEED FOR
THE AGENCY TO HOLD PUBLI C HEARI NGS, PREPARE A SMALL BUSI NESS
ECONOM C | MPACT STATEMENT, OR PROVI DE RESPONSES TO THE CRI TERI A
FOR A SI GNI FI CANT LEG SLATI VE RULE. | F YOU OBJECT TO TH S RULE
BEI NG ADOPTED USI NG THE EXPEDI TED RULE- MAKI NG PRCCESS, YOU MUST
EXPRESS YOUR OBJECTIONS IN WRITING AND THEY MJST BE SENT TO
(1 NSERT NAME AND ADDRESS) AND RECEI VED BY (| NSERT DATE).

(3) The agency shall send a copy of the notice of the proposed
expedited rule making to any person who has requested notification of
proposal s for the expedited adoption of rul es or of agency rul e maki ng,
as well as the joint admnistrative rules review commttee, wthin
three days after its publication in the Washington State Register. An
agency may charge for the actual cost of providing a requesting party
mai | ed copies of these notices. The notice of the proposed expedited
rul e maki ng must be preceded by a statenent substantially in the form
provided in subsection (2) of this section. The notice must also
i ncl ude an expl anati on of the reasons the agency believes the expedited
adoption of the rule is appropriate.

(4) The code reviser shall publish the text of all rules proposed
for expedited adoption along with the notice required in this section
in a separate section of the Washi ngton State Register. Once the text
of the proposed rules has been published in the Wshington State
Regi ster, the only changes that an agency may make in the text of these
proposed rul es before their final adoption are to correct typographical
errors.

E2SHB 2345. SL p. 6
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(5 Any person may file a witten objection to the expedited
adoption of a rule. The objection nust be filed with the agency rul es
coordinator wthin forty-five days after the notice of the proposed
expedited rule making has been published in the Wshington State
Regi ster. A person who has filed a witten objection to the expedited
adoption of a rule may w thdraw the objection.

(6) If no witten objections to the expedited adoption of a rule
are filed with the agency within forty-five days after the notice of
proposed expedited rule making is published, or if all objections that
have been filed are withdrawn by the persons filing the objections, the
agency may enter an order adopting the rule without further notice or
a public hearing. The order nmust be published in the manner required
by this chapter for any other agency order adopting, anending, or
repealing a rule.

(7) I'f awitten notice of objection to the expedited adoption of
the rule is tinmely filed wwth the agency and is not wthdrawn, the
noti ce of proposed expedited rul e maki ng published under this section
is considered a statenent of inquiry for the purposes of RCW34. 05. 310,
and the agency may initiate further rule adoption proceedings in
accordance wth this chapter

(8) This section expires Decenber 31, 2000.

*Sec. 3. RCW34.05. 328 and 1997 ¢ 430 s 1 are each anended to read
as follows:

(1) Before adopting a rul e described in subsection (({5))) (6) of
this section, an agency shall:

(a) dearly state in detail the general goals and specific
obj ectives of the statute that the rul e inplements;

(b) Determine that the rule is needed to achi eve t he general goal s
and specific objectives stated under (a) of this subsection, and
anal yze alternatives to rule making and the consequences of not
adopting the rul e;

(c) Determ ne that the probabl e benefits of the rule are greater
than its probabl e costs, taking into account both the qualitative and
quantitative benefits and costs and the specific directives of the
st at ut e bei ng i npl ement ed;

(d) Determine, after considering alternative versions of the rule
and the anal ysis required under (b) and (c) of this subsection, that
the rule being adopted is the |east burdensone alternative for those

p. 7 E2SHB 2345. SL
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required to conply with it that wll achieve the general goals and
speci fi c objectives stated under (a) of this subsection;

(e) Deternmine that the rule does not require those to whom it
appl i es to take an action that viol ates requi rements of anot her federal
or state | aw

(f) Determine that the rule does not inpose nore stringent
performance requirements on private entities than on public entities
unl ess required to do so by federal or state |aw

(g) Determine if the rule differs from any federal regul ation or
statute applicable to the same activity or subject matter and, if so,
determine that the difference is justified by the foll ow ng:

(i) A state statute that explicitly allows the agency to differ
from federal standards; or

(ii) Substantial evidence that the difference is necessary to
achi eve the general goal s and specific objectives stated under (a) of
this subsection; and

(h) Coordinate the rule, to the maxi num extent practicable, wth
ot her federal, state, and | ocal | aws applicabl e to the sane activity or
subj ect matter.

(2) In making its determ nations pursuant to subsection (1)(b)
through (g) of this section, the agency shall place in the rul e-maki ng
fil e document ation of sufficient quantity and quality so as to persuade
a reasonabl e person that the determi nations are justified.

(3) Before adopting rul es described in subsection (({5))) (6) of
this section, an agency shall place in the rule-making file a rule
inpl ementation plan for rules filed under each adopting order. The
pl an shall descri be how t he agency ((intends—te)) wll:

(a) 1nplenment and enforce the rule, including a description of the
resources the agency intends to use;

(b) I nform and educate affected persons about the rule;

(c) Pronpte and assi st voluntary conpliance; ((and))

(d) Eval uat e whet her t he rul e achi eves t he purpose for which it was
adopted, including, to the maxi num extent practicable, the use of
interim mlestones to assess progress and the use of objectively
neasur abl e out cones; and

(e) Provide appropriate training to agency personnel .

(4) At _least twenty days before the effective date of a rule
descri bed in subsection (6) of this section, the agency is encouraged

to convene a neeting of interested persons affected by the rule to

E2SHB 2345. SL p. 8
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identify ambiguities and probl emareas in the rul e and determ ne howto
resol ve the ambi guiti es and probl emareas. |f the agency convenes such
a neeting, the agency shall include the meeting in the plan described
under subsection (3) of this section.

(5) After adopting a rul e described in subsection (({5))) (6) of
this section regul ating the sane activity or subject matter as anot her
provision of federal or state |law, an agency shall do all of the
fol | ow ng:

(a) Provide to the ((business—assistance—enter)) departnment of
comunity, trade, and econom c devel opnent a list citing by reference
the other federal and state |aws that regul ate the same activity or
subj ect matter;

(b) Coordi nat e i npl enent ati on and enforcement of the rule with the
other federal and state entities regulating the same activity or
subject matter by making every effort to do one or nore of the
fol I ow ng:

(i) Deferring to the other entity;

(ii) Designating a | ead agency; or

(iii) Entering into an agreenent with the ot her entities specifying
how the agency and entities wll coordinate inplementation and
enf or cenent .

If the agency is unable to conply with this subsection (({4)))
(5)(b), the agency shall report to the |egislature pursuant to (c) of
this subsection;

(c) Report to the joint adm nistrative rules review conmttee:

(i) The exi stence of any overl ap or duplication of other federal or
state laws, any differences from federal |aw, and any known overl ap,
duplication, or conflict with |ocal |aws; and

(ii) Make reconmendati ons for any | egi sl ati on t hat may be necessary
to elimnate or nitigate any adverse effects of such overlap,
duplication, or difference.

((5))) (6)(a) Except as provided in (b) of this subsection, this
section applies to:

(i) Significant |egislative rules of the departnents of ecol ogy,
I abor and industries, health, revenue, social and heal th servi ces, and
natural resources, the enployment security department, the forest
practi ces board, the office of the insurance conm ssioner, and to the
l egislative rules of the departnent of fish and wildlife inplementing
chapter 75.20 RCW and

p. 9 E2SHB 2345. SL
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(ii) Any rule of any agency, if this section is voluntarily made
appl i cabl e to the rul e by the agency, or is made applicable to the rul e
by a majority vote of the joint adm ni strative rules review conmittee
wthin ((ferty-five)) seventy-five days of receiving the notice of
proposed rul e maki ng under RCW 34. 05. 320.

(b) This section does not apply to:

(i) Emergency rul es adopted under RCW 34. 05. 350;

(ii) Rules relating only to internal governmental operations that
are not subject to violation by a nongovernment party;

(iii) Rul es adopting or incorporating by reference wi thout materi al
change federal statutes or regul ations, Wishington state statutes,
rul es of other Washi ngton state agencies, shoreline master prograns
other than those programs governing shorelines of state-w de
significance, or, as referenced by Wishington state [|aw national
consensus codes that generally establish industry standards, if the
mat eri al adopted or incorporated regul ates the same subj ect matter and
conduct as the adopting or incorporating rule;

(iv) Rules that only correct typographical errors, make address or
nanme changes, or clarify |anguage of a rule w thout changing its
effect;

(v) Rules the content of which is explicitly and specifically
di ctated by statute;

(vi) Rules that set or adjust fees or rates pursuant to | egislative
st andards; or

(vii) Rules of the department of social and health services
relating only to client nedical or financial eligibility and rul es
concerning liability for care of dependents.

(c) For purposes of this subsection:

(i) A "procedural rule” is a rule that adopts, anends, or repeal s
(A) any procedure, practice, or requirement relating to any agency
hearings; (B) any filing or rel ated process requirement for making
application to an agency for a license or pernit; or (C any policy
statement pertaining to the consistent internal operations of an
agency.

(ii) An "interpretive rule” is a rule, the violation of which does
not subject a person to a penalty or sanction, that sets forth the
agency s interpretation of statutory provisions it adm nisters.

(iii) A "significant legislative rule" is a rule other than a
procedural or interpretive rule that (A) adopts substantive provi si ons

E2SHB 2345. SL p. 10
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of |aw pursuant to del egated |egislative authority, the violation of
whi ch subjects a violator of such rule to a penalty or sanction; (B)
establ i shes, alters, or revokes any qualification or standard for the
i ssuance, suspension, or revocation of a license or permt; or (Q
adopts a new, or makes significant amendnents to, a policy or
regul atory program

(d) In the notice of proposed rul e maki ng under RCW 34. 05. 320, an
agency shall state whether this section applies to the proposed rul e
pursuant to (a)(i) of this subsection, or if the agency will apply this
section voluntarily.

((€6))) (7) By January 31, 1996, and by January 31st of each even-
numbered year thereafter, the office of financial management, after
consulting with state agencies, counties, and cities, and business,
I abor, and environmental organizations, shall report to the governor
and the legislature regarding the effects of this section on the
regul atory systemin this state. The report shall document:

(a) The rules proposed to which this section applied and to the
extent possible, how conpliance with this section affected the
substance of the rule, if any, that the agency ulti mtel y adopted;

(b) The costs incurred by state agencies in conplying with this
section;

(c) Any legal action maintai ned based upon the all eged fail ure of
any agency to conply with this section, the costs to the state of such
action, and the result;

(d) The extent to which this section has adversely affected the
capacity of agencies to fulfill their |egislatively prescribed m ssion;

(e) The extent to which this section has i nproved t he acceptability
of state rules to those regul ated; and

(f) Any other information considered by the office of financial
management to be useful in evaluating the effect of this section.

*Sec. 3 was vetoed. See nessage at end of chapter.

*NEWSECTIQ\L Sec. 4. A new section is added to chapter 34. 05 RCW
to read as foll ows:

Wthin two hundred days after the effective date of a rule that
i nposes additional requirenents on businesses the violation of which
subj ects a person to a penal ty, assessnent, or admi ni strative sancti on,
an agency shall make a good faith effort to notify busi nesses affected
by the rul e of the requirements of the rul e and how to obtain technical

p. 11 E2SHB 2345. SL
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assi stance to conply. For purposes of this section, "good faith”
neans: (1) The agency at |east notifies businesses in the standard
industrial classifications or their successor identified in the rule-
maki ng fil e as busi nesses affected by the rule that are regi stered with
the department of revenue; or (2) for rules inposing additional
requirenments only on persons or firms |licensed, registered, or
operating under a pernit, the agency notifies those persons or firns
hol ding the license, registration, or pernmit. |Inadvertent failure to
notify a specific business under this section does not invalidate a
rul e.

*Sec. 4 was vetoed. See nmessage at end of chapter.

Sec. 5. RCW34.05.330 and 1996 ¢ 318 s 1 are each anended to read
as follows:

(1) Any person may petition an agency requesting the adoption,
anendnent, or repeal of any rule. The office of financial managenent
shal | prescribe by rule the format for such petitions and the procedure
for their subm ssion, consideration, and disposition and provide a
standard formthat may be used to petition any agency. Wthin sixty
days after subm ssion of a petition, the agency shall either (a) deny
the petition in witing, stating (i) its reasons for the denial,
specifically addressing the concerns raised by the petitioner, and,
where appropriate, (ii) the alternative nmeans by which it will address
the concerns raised by the petitioner, or (b) initiate rule-nmaking
proceedi ngs in accordance with ((this—ehapter)) RCW 34. 05. 320.

(2) If an agency denies a petition to repeal or amend a rule
subm tted under subsection (1) of this section, and the petition
alleges that the rule is not wwthin the intent of the |egislature or
was not adopted in accordance with all applicable provisions of |aw,
the person may petition for review of the rule by the joint
adm nistrative rules review commttee under RCW 34. 05. 655.

(3) If an agency denies a petition to repeal or anend a rule
subm tted under subsection (1) of this section, the petitioner, within
thirty days of the denial, may appeal the denial to the governor. The
governor shall immediately file notice of the appeal with the code
reviser for publication in the Washington state register. Wt hin
forty-five days after receiving the appeal, the governor shall either
(a) deny the petition in witing, stating (i) his or her reasons for
the denial, specifically addressing the concerns raised by the

E2SHB 2345. SL p. 12
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petitioner, and, (ii) where appropriate, the alternative neans by which
he or she will address the concerns raised by the petitioner; (b) for
agencies listed in RCW43.17.010, direct the agency to initiate rule-
maki ng proceedi ngs i n accordance with this chapter; or (c) for agencies
not listed in RCW43.17.010, recommend that the agency initiate rule-
maki ng proceedings in accordance with this chapter. The governor’s
response to the appeal shall be published in the Wshington state
regi ster and copies shall be submtted to the chief clerk of the house
of representatives and the secretary of the senate.

(4) In petitioning for repeal or anendnent of a rule under this
section, a person is encouraged to address, anong ot her concerns:

(a) Whether the rule is authorized;

(b) Whether the rule is needed;

(c) Whether the rule conflicts wth or duplicates other federal,
state, or |ocal |aws;

(d) Whether alternatives to the rule exist that will serve the sane
pur pose at | ess cost;

(e) Whether the rule applies differently to public and private
entities;

(f) Whether the rule serves the purposes for which it was adopt ed;

(g) Whether the costs inposed by the rule are unreasonabl e;

(h) Whether the rule is clearly and sinply stated;

(1) Whether the rule is different than a federal |aw applicable to
the sanme activity or subject matter wthout adequate justification; and

(j) Whether the rule was adopted according to all applicable
provi si ons of |aw

(5) The ((business—asststance—center)) departnment of community,
trade, and econom c devel opnent and the office of financial managenent

shal | coordinate efforts anong agencies to informthe public about the
exi stence of this rules review process.

(6) The office of financial mnanagenent shall initiate the rule
meki ng required by subsection (1) of this section by Septenber 1, 1995.

Sec. 6. RCW 34. 05. 354 and 1997 ¢ 409 s 208 are each anended to
read as fol |l ows:

p. 13 E2SHB 2345. SL
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Haquiy—as—provi-ded+nROW-34-05-310(1)—thatidentifiesthe+ruleas
ene—that—+s—propesedfor—expeditedrepeal—

£2))) An agency may ((prepese)) file notice for the expedited
repeal of rules under the procedures set forth in this section for
rules neeting any one ((er—wore)) of the followng criteria:

(a) The statute on which the rule is based has been repeal ed and
has not been repl aced by another statute providing statutory authority
for the rule;

(b) The statute on which the rule is based has been decl ared
unconstitutional by a court with jurisdiction, there is a final
j udgnent and no statute has been enacted to replace the
unconstitutional statute;

(c) The rule is no longer necessary because of changed
ci rcunst ances; or

(d) Oher rules of the agency or of another agency govern the sane
activity as the rule, making the rule redundant.

((£3))) (2) An agency shall file a copy of a preproposal notice of
inquiry, as provided in RCW34.05.310(1), that identifies the rule as
one that is proposed for expedited repeal. The agency shall also send
a copy of the preproposal notice of inquiry to any person who has
requested notification of copies of proposals for the expedited repeal
of rules or of agency rule making. The preproposal notice of inquiry
shal |l include a statenent that any person who objects to the repeal of
the rule nmust file a witten objectionto the repeal within thirty days
after the preproposal notice of inquiry is published. The notice of
inquiry shall also include an explanation of the reasons the agency
believes the expedited repeal of the rule is appropriate.

((4))) (3) The code reviser shall publish all rules proposed for
expedited repeal in a separate section of ((a—+egular—editioen—eof)) the
Washi ngton state regi ster ((er—+n—-a—speectal—edition—ofthe Washingteon
state—+egister—Fhe—publ-ecatton——shall—benottater—thanMy3ist—or

I b of I | . he fi . blished_af
that—date)) .

((59)) (4) Any person may file a witten objection to the
expedited repeal of a rule. The notice shall be filed with the agency
rules coordinator within thirty days after the notice of inquiry has
been published in the Washi ngton state register. The witten objection
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need not state any reason for objecting to the expedited repeal of the
rul e.

((66))) (5 If no witten objections to the expedited repeal of a
rule are filed with the agency within thirty days after the preproposal
notice of inquiry is published, the agency may enter an order repealing
the rule without further notice or an opportunity for a public hearing.
The order shall be published in the manner required by this chapter for
any ot her order of the agency adopting, anmending, or repealing a rule.
If a witten objection to the expedited repeal of the rule is filed
with the agency within thirty days after the notice of inquiry has been
publ i shed, the preproposal notice of inquiry published pursuant to this
section shall be considered a preproposal notice of inquiry for the
pur poses of RCW 34.05.310(1) and the agency may initiate rule adoption
proceedi ngs in accordance with the provisions of this chapter.

Sec. 7. RCW34.05.370 and 1996 ¢ 102 s 2 are each anended to read
as follows:

(1) Each agency shall maintain an official rule-making file for
each rule that it (a) proposes by publication in the state register, or
(b) adopts. The file and materials incorporated by reference shall be
avai l abl e for public inspection.

(2) The agency rule-making file shall contain all of the foll ow ng:

(a) ((Coptes—oft—all—publieations)) A list of citations to al
notices in the state register wth respect to the rule or the
proceedi ng upon which the rule is based;

(b) Copies of any portions of the agency’ s public rule-making
docket containing entries relating to the rule or the proceeding on
which the rule is based,

(c) Al witten petitions, requests, subm ssions, and coments
recei ved by the agency and all other witten material regarded by the
agency as inportant to adoption of the rule or the proceeding on which
the rule is based;

(d) Any official transcript of oral presentations nmade in the
proceedi ng on which the rule is based or, if not transcribed, any tape
recordi ng or stenographic record of them and any nenorandum prepared
by a presiding official summarizing the contents of t hose
present ati ons;

(e) Al petitions for exceptions to, anmendnent of, or repeal or
suspensi on of, the rule;

p. 15 E2SHB 2345. SL



© 00 N O Ol WDN P

N NN R R R RRRRPR R
NP O ©O©O~NOO U NMNWNDNR O

23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

(f) Ctations to data, factual information, studies, or reports on
whi ch the agency relies in the adoption of the rule, indicating where
such data, factual information, studies, or reports are available for
review by the public, but this subsection (2)(f) does not require the
agency to include in the rule-making file any data, factual
i nformation, studies, or reports gathered pursuant to chapter 19. 85 RCW
or RCW 34.05.328 that can be identified to a particul ar business;

(g) The conci se expl anatory statenment required by RCW34. 05. 325(6);
and

(h) Any other material placed in the file by the agency.

(3) Internal agency docunents are exenpt from inclusion in the
rule-making file under subsection (2) of this section to the extent
they constitute prelimnary drafts, notes, recommendations, and intra-
agency nmenor anda i n whi ch opi ni ons are expressed or policies fornul ated
or recommended, except that a specific docunent is not exenpt from
inclusion when it is publicly cited by an agency in connection withits
deci si on.

(4) Upon judicial review, the file required by this section
constitutes the official agency rule-making file with respect to that
rul e. Unl ess otherwise required by another provision of law the
of ficial agency rule-making file need not be the exclusive basis for
agency action on that rule.

*NEWSECTION. Sec. 8. A newsection is added to chapter 34. 05 RCW
to read as foll ows:

(1) The l egi sl ature finds that under the governor’s Executive QO der
97-02, agencies have begun systematic reviews of existing rules and
have el i m nat ed some unnecessary rul es and i nproved clarity for other
rul es.

(2) Effective July 1, 2001, each state agency shall review its
rul es that have significant effects on businesses, |abor, consuners,
and the environment. Agencies shall establish a rul es revi ew schedul e
that allows each rule filing under the criteria of this section to be
reviewed every seven years. Agencies shall determine if their rules
should be (a) retained in their current form or (b) amended or
repealed, if they do not nmeet the review criteria specified in this
section. Agencies shall concentrate their regul atory review on rul es
or portions of a rule that have been the subject of petitions filed
under RCW34. 05. 330 or have been t he source of conpl ai nts, concerns, or
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other difficulties that relate to matters other than the specific
mandat es of the statute on which the rule is based. Agencies that have
already established regulatory review processes shall nmake them
consistent with the requirements of this section. Each agency head
shal | desi gnate a person responsi ble for regul atory review who shall
serve as the agency’s contact for regul atory review

(3) The following criteria will be used for the revi ew of each rul e
identified for review

(a) Need. 1Is the rule necessary to conply with the statutes that
authorize it? |Is the rule obsolete, duplicative, or ambiguous to a
degree that warrants repeal or revision? Have Ilaws or other
ci rcunmst ances changed so that the rul e should be amended or repeal ed?
Is the rule necessary to protect or safeguard the health, wel fare, or
safety of Washington’s citizens?

(b) Effectiveness and efficiency. Is the rule providing the
results that it was originally designed to achieve in a reasonable
manner? Are there regul atory alternatives or new technol ogi es that
could nore effectively or efficiently achi eve the same objectives?

(c) Qarity. Is the rule witten and organized in a clear and
conci se manner so that it can be readily understood by t hose to whomit
appl i es?

(d) Intent and statutory authority. |Is the rule consistent with
legislative intent of the statutes that authorize it? Is the rule
based upon sufficient statutory authority? |s there a need to devel op
a nore specific legislative authorization in order to protect the
heal th, safety, and wel fare of Washington’s citizens?

(e) Coordination. Could additional consultation and coordi nation
wi th ot her governnental jurisdictions and state agencies with simlar
regul atory authority el i mi nate or reduce duplication and i nconsi stency?
Agenci es should consult with and coordinate with other jurisdictions
that have simlar regulatory requirements when it is likely that
coordi nati on can reduce duplication and inconsi stency.

(f) Cost. Have qualitative and quantitative benefits of the rule
been considered in relation to its cost?

(g) Fairness. Does the rule result in equitable treatment of those
required to conply with it? Should it be nodified to elimnate or
m nimze any disproportionate inpacts on the regul ated conmmunity?
Shoul d it be strengthened to provide additional protection?

p. 17 E2SHB 2345. SL
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(4)(a) By July 1, 2002, and July 1st of each year thereafter, each
agency shall report to the rul es review conmttee on the rul es revi ened
during the previous fiscal year and ot her neasures taken to inprove its
regul atory program The reports nust include, but not be linmted to:
(i) The nunber of rul e sections anmended or repeal ed and t he number of
pages elimnated in the Wiashi ngt on Admi ni strative Code; (ii) a sunmary
of rules anended or repeal ed based on the review criteria in this
section; (iii) a summary of agency actions in response to petitions
under RCW 34. 05.330; (iv) a summary of the results of the agency’s
reviewof policy and i nterpretive statements and sim |l ar documents; (v)
a summary of the agency’s review of reporting requirenents inposed on
busi nesses; and (vi) reconmendations for statutory or adm nistrative
changes resulting fromthe regul atory reviews. Mre frequent reports
may be requested, as necessary. Agenci es shall make the reports
avai l able to persons who have requested notification of agency rule
maki ng and shall subnmit a summary of the report for publication in the
Washi ngt on St ate Regi ster.

(b) As part of its regul atory review, each agency shall reviewits
exi sting policy and interpretive statements or simlar docunents to
det er mi ne whet her or not they nust, by |aw, be adopted as rules. The
revi ew nust include consultation with the attorney general. Agencies
shall concentrate their review on those statements and docunments t hat
have been the source of conplaints, concerns, or other difficulties.

(c) Each agency shall also reviewits reporting requirements that
are applied generally to all businesses or classes of businesses to
ensure that they are necessary and consistent with the principles and
obj ectives of this section. The goals of the review nust be to achi eve
reporting requirenents that, to the extent possible, are coordi nated
wi th ot her state agencies with simlar requirements, are econom cal and
easy to understand, and rely on el ectronic transfer of information.

(5)(a) An agency is deenmed to have net the requirements of this
section ninety days after publication in the Wishi ngton State Regi ster
unl ess the rules review conm ttee receives a witten objection of the
agency’s conpliance with the requirements of this section.

(b) If a witten objection is received within the ninety-day
period, the rules review committee will make a determi nation as to
whet her the agency did i ndeed conply with this section.

(c) If the conmittee finds the agency has failed to neet the
requirenents of this section, the agency will have one hundred twenty

E2SHB 2345. SL p. 18



© 00 N O Ol WDN P

NN NNRRRRRRRRR PR
W N EFRP O O oo ~NO” Oa d» wWw N - O

24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

days to meet the requirements and receive approval by a majority vote
of the conmittee. |If the agency fails to conply with the requirenents
of this section after the one hundred twenty days, the conmittee nay,
by a majority vote of its members, reconmend suspension of a rule or
rules included in the report. Wthin seven days of that vote the
conmittee shall transmit to the appropriate standi ng conmittees of the
l egi sl ature, the governor, the code reviser, and the agency witten
notice of its objection and any reconmended suspensi on based on fail ure
to neet the rules review requirements. Wthin thirty days of receipt
of the notice, the governor shall transmit to the conmittee, the code
reviser, and the agency witten approval or disapproval of the
recomrended suspension. |If the suspension is approved by t he governor,
it is effective from the date of that approval and continues until
ninety days after the expiration of the next regular |egislative
sessi on.

(d) If the governor disapproves the recommendation of the rules
review conm ttee to suspend a rule or rules in the report, the agency
shall treat the transmittal of that decision, along with the findings
of the rules reviewconmittee, as a petition by the conmittee to repeal
the rule or rul es under RCW 34. 05. 330.

(e) The code reviser shall publish these transmittals according to
RCW 34. 05. 640(5) .

*Sec. 8 was vetoed. See nmessage at end of chapter.

Sec. 9. RCW34.05.610 and 1996 ¢ 318 s 2 are each anended to read
as follows:

(1) There is hereby created a joint admnistrative rules review
commttee which shall be a bipartisan commttee consisting of four
senators and four representatives from the state |egislature. The
senate nenbers of the conmttee shall be appointed by the president of
the senate, and the house nenbers of the conmttee shall be appointed
by the speaker of the house. Not nore than two nmenbers fromeach house
may be fromthe sanme political party. The appointing authorities shal
al so appoint one alternate nenber fromeach caucus of each house. Al
appointnents to the comnmttee are subject to approval by the caucuses
to which the appoi nted nenbers bel ong.

(2) Menmbers and alternates shall be appoi nted as soon as possible
after the legislature convenes in regular session in an odd-nunbered
year, and their ternms shall extend until their successors are appointed
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and qualified at the next regul ar session of the | egislature in an odd-
nunber ed year or until such persons no | onger serve in the | egislature,
whi chever occurs first. Menbers and alternates nay be reappointed to
the commttee.

(3) On or about January 1, 1999, the president of the senate shall
appoint the chairperson ((+A—even—nunrbered—years)) and the vice
chai rperson ((+A—eodd-nunbered—years)) from anong the conmttee
menber shi p. The speaker of the house shall appoint the chairperson
( (+hroedd-—nurberedyears)) and the vice chairpersonin alternating even-
nunbered years beginning in the year 2000 from anong the conmttee
menbership. The secretary of the senate shall appoint the chairperson
and the vice chairperson in the alternating even-nunbered years
beginning in the year 2002 from anong the conm ttee nenbership. Such
appoi ntnents shall be nade in January of each even-nunbered year as
soon as possible after a | egislative session convenes.

(4) The chairperson of the commttee shall cause all neeting
notices and commttee docunents to be sent to the nenbers and
alternates. A vacancy shall be filled by appointnment of a |egislator
from the sanme political party as the original appointnent. The
appropriate appointing authority shall nake the appointnment wthin
thirty days of the vacancy occurring.

*Sec. 10. RCW34. 12. 040 and 1981 ¢ 67 s 4 are each anended to read
as follows:

(1) Except as provided in subsection (2) of this section, whenever
a state agency conducts a hearing which is not presided over by
officials of the agency who are to render the final decision, the
hearing shall be conducted by an adm nistrative |aw judge assigned
under this chapter. In assigning adm ni strative |aw judges, the chief
adm ni strative |aw judge shall wherever practical (({%))) (a) use
personnel having expertise in the field or subject matter of the
hearing, and (({2))) (b) assign adm nistrative | aw judges primarily to
the hearings of particul ar agencies on a | ong-term basi s.

(2) _An enployee of the office of the insurance conm ssioner may
conduct a hearing as provided in ROW48. 04. 010(5).

*Sec. 10 was vetoed. See nmessage at end of chapter.

*NEWSECTIOQ\L Sec. 11. A new section is added to chapter 43. 132
RCWto read as foll ows:
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(1) To determine the fiscal inpact of proposed rules on units of
I ocal government, an agency shall prepare a | ocal government econom c
i npact statement if the proposed rule will inpose costs on units of
I ocal government.

(2) The economic inpact statement shall describe the reporting,
recor dkeepi ng, and ot her conpliance requirements of the proposed rul e
and anal yze the costs of conpliance for |ocal governments. An agency
shall file the statement with the code reviser along with the notice
requi red under RCW 34. 05. 320.

(3) The department of community, trade, and econom c devel opnent
shall develop a guide to assist agencies in preparing the econom c
i npact statenment. The guide shall be devel oped t hrough a col | aborati ve
process wth agencies and |ocal governnments and other interested
per sons.

(4) An agency shall maintain a list of proposed rules for which it
prepares an economnic i npact statenment and a summary of the costs. By
Decenber 1st of each year, an agency shall submit the |ist and sunmary
to the joint adm ni strative rules review committee.

(5) This section does not apply to:

(a) A rule proposed for expedited repeal or expedited adoption,
unl ess the agency receives witten objection;

(b) Rul es described in RCW 34. 05. 310(4); and

(c) Rules adopted solely for the purpose of conformity or
conpl i ance, or both, with federal statutes or regul ations.

*Sec. 11 was vetoed. See nmessage at end of chapter.

*Sec. 12. RCW 48. 04. 010 and 1990 1st ex.s. ¢ 3 s 1 are each
amended to read as fol | ows:

(1) The conm ssioner may hol d a hearing for any purpose within the
scope of this code as he or she may deem necessary. The conm ssi oner
shall hold a hearing:

(a) If required by any provision of this code; or

(b) Won witten demand for a heari ng made by any person aggri eved
by any act, threatened act, or failure of the conm ssioner to act, if
such failure is deemed an act under any provision of this code, or by
any report, pronul gation, or order of the conm ssioner other than an
order on a hearing of which such person was given actual notice or at
whi ch such person appeared as a party, or order pursuant to the order
on such heari ng.
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(2) Any such demand for a hearing shall specify in what respects
such person is so aggri eved and the grounds to be relied upon as basi s
for the relief to be demanded at the heari ng.

(3) Unless a person aggrieved by a witten order of the
conm ssioner demands a hearing thereon w thin ninety days after
receiving notice of such order, or in the case of a licensee under
Title 48 RCWw thin ni nety days after the conm ssioner has mail ed the
order to the licensee at the npbst recent address shown in the
commi ssioner’s licensing records for the licensee, the right to such
hearing shall conclusively be deemed to have been wai ved.

(4) If a hearing is demanded by a |icensee whose |icense has been
tenporarily suspended pursuant to RCW48. 17. 540, t he conm ssi oner shall
hol d such hearing demanded within thirty days after receipt of the
demand or within thirty days of the effective date of a tenporary
I i cense suspension i ssued after such demand, unl ess post poned by nut ual
consent.

(5) A hearing held under this section nust be conducted by an
adm ni strative | awj udge unl ess t he per son demandi ng t he heari ng agr ees

in witing to have an enpl oyee of the conm ssi oner conduct the heari ng.

*Sec. 12 was vetoed. See nmessage at end of chapter.

*NEW SECTION. Sec. 13. If specific funding for the purposes of
this act, referencing this act by bill or chapter number, is not
provi ded by June 30, 1998, in the omni bus appropri ations act, this act

is null and void.
*Sec. 13 was vetoed. See nessage at end of chapter.

NEW SECTI O\ Sec. 14. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

Passed the House March 10, 1998.

Passed the Senate March 6, 1998.

Approved by the Governor April 2, 1998, with the exception of
certain itens that were vetoed.

Filed in Ofice of Secretary of State April 2, 1998.

Note: Governor’s explanation of partial veto is as foll ows:

"I amreturning herewith, wthout ny approval as to sections 1, 3,
4, 8, 10, 11, 12, and 13, Engrossed Second Substitute House Bill No.
2345 entitl ed:

"AN ACT Relating to admnistrative |law,"
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Engrossed Second Substitute House Bill No. 2345 makes numnerous
changes throughout the Adm nistrative Procedures Act (APA) that
proponents claim will inprove the rule nmaking process and provide
better notification of regulatory actions.

| amdeeply conmtted to nmeani ngful regul atory i nprovenent in state
gover nnment and have denonstrated that comm tnment by undert aki ng a nmaj or
reformeffort under Executive Order 97-02. That program has already
resulted in the elimnation of nearly 2,000 rules and the rewiting of
hundreds of regulations in plain English. Agencies are also
elimnating regulatory inefficiencies, inproving custonmer service,
reduci ng conflicting regulations, using negotiated rule making, and
expanding effective outreach and voluntary conpliance anong the
regul ated conmunity. Those are exanples of neaningful regulatory
reform and | wel conme proposals that will further those goals.

Unfortunately, nost of the provisions in E2SHB 2345 do not further
t hose goals. Sections 1, 3, and 4 wuld nmandate additional
notification, neetings, and ot her requirenents for agencies, and woul d
add costs and conplexity to the regulatory process. They would al so
result in additional bureaucratic red tape, and duplicate information
and services that are already being provided under current |aw and
practices. |In sone cases, the |l anguage in those sections is anbi guous
regardi ng who should be notified about what actions. Those sections
would only create nore opportunities for litigation regarding the
meani ng of the requirenents and the extent to which agenci es may or nmay
not have conplied. Proponents of this bill did not provide hard
evi dence of systemw de problens that would justify these changes.
Anecdotes and disagreenents wth individual agencies about a rule
should not be used as a rationale to make costly changes in the APA
that affect all agencies.

Section 8 of the bill would require a rule review process that is
simlar to that already established in E O 97-02. Under that
executive order, all agencies are conducting rule review in an

efficient and orderly manner, and that review is yielding results.
Statutory rule reviewis, therefore, unnecessary and coul d open up new
opportunities for litigation on technical grounds relating to the
adequacy of the reviews.

Sections 10 and 12 of the bill would require the Ofice of the
| nsurance Conmmi ssioner to use adjudicators from the Ofice of
Adm ni strative Hearings. | vetoed the sane sections after the 1997
| egi sl ative session, and | am not aware of any evidence that would

justify changing the current adjudication process and singling out the
| nsurance Conmm ssioner for different treatnent.

Section 11 of the bill would require agencies to prepare |oca
gover nment econom c i nmpact statenents on rul es that i npose any costs on
| ocal governnents. Wile funding was nade avail able for this program
the Legislature chose to condition the availability of those funds on
enact nent of sections 1 and 4 of the bill, which | have vetoed.

Finally, section 13 of the bill is a "null and void" clause that
would nullify the entire act if funding is not nmade available. The
suppl enent al budget act conditions funding for portions of this bill on
t he approval of certain sections. Since |l amvetoing those necessary
sections, funding wll disappear. Section 13 must, therefore, be
vetoed in order to preserve sections inthis bill that | have approved.

p. 23 E2SHB 2345. SL



For these reasons, | have vetoed sections 1, 3, 4, 8, 10,
and 13 of Engrossed Second Substitute House Bill No. 2345.

Wth the exception of sections 1,
Engrossed Second Substitute House Bil
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3, 4, 8, 10, 11, 12,
No. 2345 is approved.”

11,

12,

and 13,



